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books even when the proof was conclusive of the impossibility of 
obtaining the employees. It is submitted that in such exclusion 
the court goes too far. 

A. M. K. 

Evidence: Question Calling for Legal Conclusion of Witness. — In 

Winslow v. Glendale Light and Power Company, 1 the point at issue 
was whether one was an independent contractor or an agent of the 
defendant. A workman was asked, "for whom were you working" 
on such and such a day. The Court of Appeals on two hearings 2 
held the question admissible. In reversing the holding, the Supreme 
Court said, although only by way of dictum, that when the fact of 
agency is an incidental matter, such a question is permissible, even com- 
mendable, for the purpose of curtailing the inquiry, but that where 
that fact is the issue the question is inadmissible as calling for a con- 
clusion of law. 

The question, "for whom a man works," involves a peculiar am- 
biguity. 3 Like the question, "Is A agent?" or "Is B possessed?" it may 
either be understood in a lay sense or be construed as asking for a 
technical legal relation. If given but the bare question, it is almost 
impossible to apply the opinion, rule intelligently, for the reason that 
the circumstances of the case and the qualifications of the witness must 
be considered. 4 The complexity or simplicity of the situation may be 



HFeb. 13, 1913) 45 Cal. Dec. 201; 130 Pac. 427. 

2 (1910), 12 Cal. App. 530, 107 Pac. 1012; (June, 1912), 14 Cal. App. 
Dec. 855. 

s Wigmore on Evidence, section 1960; Bunting v. Salz (1889), 22 
Pac. (Cal.) 1132, ("Did X exercise any acts of ownership or control 
over property?" — allowed); Kaltschmidt v. Weber (1904), 145 Cal. 596, 
79 Pac. 272 ("Who had control of earnings?" allowed); Nathan v. 
Dierssen, (1905), 146 Cal. 63, 79 Pac. 739, ("Who was in possession of 
ranch X in '80?" allowed. Held that "possession" meant "occupancy" 
and not "legal seisin," and so not bad as asking for legal conclusion); 
Major v. Connor, (1912), 162 Cal. 131, 121 Pac. 371 ("Under whose con- 
trol did you do the work?" Agency was issue but allowed); Service v. 
Deming Investment Company, (1899), 20 Wash. 668, 56 Pac. 837, ("Do 
you know whom he represented then?" i. e. irr doing business. 
Allowed); McCormick v. Queen of Sheba Gold Mining Co., (1900), 23 
Utah 71, 63 Pac. 820, ("Were you Manager of X Co?" excluded); Arndt 
v. Boyd, (1898), Tex. Civ. App.; 48 S. W. 771 ("Who managed business 
on A's place?" Answer, "A's wife ran business and seemed to be 
boss," excluded). 

* Thayer, Preliminary Treatise on Evidence at the Common Law, 
525. Prof. Thayer says that the difficulty over the opinion rule, "re- 
sults from differences of practical judgment in applying an admitted 
rule, the difference arising from differing judgments as to what is and is 
not really to be called opinion evidence in the sense of the rule." The 
rule should exclude, "What, in the judgment of the court, will not be 
helpful to the jury." Such a principle allows "a very great range of 
permissible difference in judgment; and . . . conclusions of that 
character ought not, usually, to be regarded as subject to review 
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the controlling circumstance to determine admissibility. 5 The question, 
"Is A agent " is not necessarily bad in every case, because bad under 
the particular facts of one case. The tendency of the courts, however, 
is to apply the opinion rule in such a way as to give the force of 
precedent to their finding that a particular question is admissible or in- 
admissible. Most courts put too great emphasis on the form of the 
question and too little on the surrounding circumstances of the partic- 
ular case, and seem to lay down the rule that where legal terms are 
found in the question, such as "agency," 6 "authority," 7 "loan," 8 the 
question is improper. Other courts allow the question; but the answer 
goes out, if cross examination shows that it is an unsupported con- 
clusion. 9 Neither view takes into account the varying circumstances 
The principal case suggests a third point of view, that is, that the 
admissibility of a given question should in some measure be left to 
the discretion of the trial court. In so far as this suggestion indicates a 
departure from the force of precedent, in matters of this sort, the 
case seems in line with the modern tendency to regard the law 



by higher courts. Unluckily the matter is often treated by the courts 
with much too heavy a hand and the quantity of decisions is most un- 
reasonably swollen." 

5 Knapp v. Smith, (1863) 27 N. Y. 277, ("For whom did X do what 
business he did?" allowed; case of husband as agent for wife, Court 
said, "Prima facie the inquiry involved question whether X had been 
employed by Y. and is competent); Jennings v. Davies, (1898), 29 App. 
Dec. 227. 51 N. Y. S. 437, ("Did you have authority from wife to 
execute this paper " allowed); Joseph v. Straller, (1898), 25 Misc. Rep. 
173, 54 N. Y. S. 162, ("Did you have authority to change contract?" 
follows Jennings v. Davies, supra and allows question; Gault v. Sickles, 
(1892), 85 Iowa, 266, 52 N. W. 206 ("Husband managed business for 
wife," allowed); Farrell v. United States, (1901), 49 C. C. A. 183, 110 
Fed. 942 ("Was X under your charge as Indian Agent Jan. 1, 1900?" 
excluded); Southern Home Building Co. v. Winans, (1900), 24 Tex. 
Civ. App. 544, 60 S. W. 825, (Corporation involved, excluded). 

6 Young v. Newmark Fire Insurance Co. (1890), 59 Conn. 41, 22 Atl. 
32, ("In placing the policies did you act as agent for Y or as agent 
for D?" excluded); Rice v. James, (1907), 193 Mass. 458, 79 N. E. 807 
("A was recognized, authorized agent of defendant," excluded) ; 
Southern Home Building Co. v. Winans; supra, Wigmore on Evidence 
sec. 1960. 

7 Gore v. Canada Life Insurance Co. (1889), 119 Mich. 136, 77 N. W. 
650 (excluded); Steamboat Albatross v. Wayne, (1847), 16 Oh. 514 (ex- 
cluded); Providence Tool Co. v. U. S. Mfg. Co. (1876), 120 Mass. 35 
("Did you have authority to make note as treasurer of defendant com- 
pany?" excluded); Short Mountain Coal Co. v. Hardy, (1873), 
114 Mass. 197, excluded. 

8 Spreckels v. Butler, (1900), 128 Cal. 645, 61 Pac. 378, ("Did A 
borrow money of you?" excluded as conclusion.) 

»Huesenweld v. St. Paul Fire Insurance Co., (1898), 106 Iowa 229, 
76 N. W. 696 (Court said, "While agency is legal relation, never- 
theless, the relation is a condition of which any one having personal 
knowledge may testify subject to test of cross examination) ; Hoadley v. 
Hammond, (1884), 63 Iowa 603, 19 N. W. 794, ("What authority did 
you have to sign X's name?" allowed); Gould v. Cates Chair Co. (1906), 
147 Ala. 629, 41 So. 675, allowed. 
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of evidence from the point of view of administration. 10 The holding in 
one case where relations are simple cannot serve as a precedent for 
another case where the situation is complicated. Precedents and 
presumptions should give place to freedom of discretion for the trial 
court, whose peculiar position enables it to pass intelligently upon the 
"lay-legal" ambiguity of particular questions. 

C. S. J. 

Evidence: Res Gestae. — In the Estate of Gleason 1 the Supreme 
Court comes a little closer to a sound definition and application of the 
res gestae rule, although as Mr. Justice Melvin remarks, "definitions of 
res gestae are as numerous as prescriptions for the cure of rheumatism 
and generally about as useful." 

The will of the decedent was attacked upon the ground of undue 
influence and unsoundness of mind. It appears that after executing the 
will, the testator left the office of the scrivener but returned in ten or fif- 
teen minutes, and in effect said that his wife compelled him to make the 
will. The statement was, however, made in an excited manner. 

The trial court admitted the evidence as bearing on the question 
of soundness of mind, but not for the purpose of establishing un- 
due influence by the beneficiary. This ruling is in accord with the 
California cases, 2 though perhaps the instructions should have included 
a statement that the evidence was admissible on the issue of undue in- 
fluence, for the purpose of showing the mental condition of the testator 
but not of showing that undue influence was exercised by any particular 
person. 3 The appellant, however, seems to have contended that the 
evidence was admissible for the purpose of proving undue influence 
by the wife, and to have based this contention on the res gestae ex- 
ception to the hearsay rule. The convenient obscurity of this phrase 
has made it a catch-all for a motley assortment of rules and exceptions. 
These have been carefully analyzed and distinguished. 4 The case at bar 
comes within none of the legitimate applications of the rule. A will 
validly and finally executed as this was can not be impeached by re- 
marks on another occasion whether ten years or ten minutes after its 
making. 

The exception for spontaneous exclamations depends upon an 
accident or startling occurrence causing an unpremeditated statement, 



10 Farrell v. United States, supra; Thayer, Preliminary Treatise on 
Evidence at the Common Law, pp. 525, 537. (The larger discretion to 
be given trial courts is defended by pointing out the large discretion 
already confided to them in other trial matters and the satisfactory man- 
ner in which it is exercised). 

1 Estate of Gleason (Feb. 24, 1913), 45 Cal. Dec. 266, 130 Pac. 872. 

2 Estate of McDevitt (1892), 95 Cal. 17, 30 Pac. 101; Estate of 
Calkins, (1896), 112 Cal. 296, 44 Pac. 577; Estate of Snowball (1910), 
157 Cal. 301, 107 Pac. 598; Estate of Kilborn (1912), 162 Cal. 4, 120 
Pac. 752. 

3 Wigmore on Evidence section 1738. 

4 Thayer, Legal Essays, p. 245; Wigmore on Evidence section 1757. 



